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Report

ORS 183.403 requires state agencies to submit a report no later than February 1 of each year
regarding all rules that the agency adopted, amended, repealed, or suspended during the preceding
12-month period. This is the Department of Revenue’s report covering rulemaking activity during
calendar year 2020.

Rules adopted, amended or repealed in accordance with ORS 183.335 (2) and (3)

During calendar year 2020, the department adopted 33 rules, amended 21 rules and repealed
four rules.

Temporary rules adopted, amended or suspended in accordance with ORS 183.335(5)

During calendar year 2020, the department adopted 10 and amended three temporary
administrative rules in accordance with ORS 183.335(5). Those rules are as follows:

Adopt:

150-317-1130, Property Brought into Oregon

150-317-1140, Wholesale Sale of Groceries Exclusion

150-317-1150, Retail Sale of Groceries Exclusion

150-317-1400, Determining Property Resold Out of State, and Methods of Determining
150-317-1410, Motor Vehicle Resale Certificate — Documentation Required
150-317-1120, Exclusion for Subcontracting Payments

150-317-1220, Employee Compensation: Labor Cost Subtraction
150-317-1500, Good Faith Effort

150-320-0012, Location of Amusement Devices

150-305-0070, Interest Waivers Due to COVID-19 Pandemic Emergency
Amend:

150-305-0160, Penalty for Dishonored Checks

150-305-0396, Signature Gathering Period

150-305-0460, Verification of Returns, Statements, or Documents Filed Under Tax Law
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Below is the statement of need and justification for each temporary rule adopted in 2020.

150-317-1130

Thisruleisone of severalnew rulesthat provide guidancerelatingtothe Corporate Activity Tax
(CAT) established under Oregon Laws 2019, chapter 122, sections 58to 76 (enrolled HB3427) as
amended by Oregon Laws 2019, chapter 579, sections 50to 60 (enrolled HB 2164), which became
effectiveJanuary1,2020.Therulesclarify terms and processes applicable to the new tax.
Taxpayers need guidance in order to be compliant with the new laws.

The rule provides guidance on when property brought into this stateisincluded in taxable
commercial activity for purposesofthe Oregon Corporate Activity Tax (CAT) under Oregon Laws
2019, chapter 122, section61,asamended by Oregon Laws 2019, chapter 579, section 51.

Thisfiling corrects "statutesimplemented" to provide accuratestatutory referencesfor taxpayers
relyingontherule. Without guidance, taxpayers may not be ableto determine orknow, beforethe
first quarterly estimatedtax payment due on April 30,2020 whether property broughtinto this
stateisincludedintaxable commercial activity for purposes of Oregon Laws 2019, chapter 122,
section 61, as amended by Oregon Laws 2019, chapter 579, section 51. A correction to the
original "statutesimplemented" will provide accurate statutory references for taxpayersrelying
ontherule.

Personswhoare subject to the Corporate Activity Tax will suffer the above consequenceson
account of lack of published guidance about whentheyare subject to the tax, what activity is
included or excludedin commercial activity, and how to determine that commercial activity is
sourced to Oregon. The Department of Revenue would bear the burden of answering taxpayers’
guestions and providing education and outreach to taxpayers.

Withouttemporaryrules, taxpayerswill not have theinformation necessaryto determineif they
aresubjecttothe Corporate Activity Tax, to determine what isnecessary for record keeping, to
make estimated payments, orto file correct CAT returns. Promulgatingtemporaryrules effective
January1,2020providesguidance for taxpayersasof the effective date of the new Corporate
Activity Taxand before the first quarterly estimated tax payment deadline of April 30, 2020.

150-317-1140, 150-317-1150, 150-317-1400, 150-317-1410

These rules provide guidance relating to the Corporate Activity Tax (CAT) established under
Oregonlaws2019,chapter 122, sections 58 to 76 (enrolled HB 3427), asamended by Oregon Laws
2019, chapter 579, sections 50to 60 (enrolled HB2164), which became effective January 1,2020.
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Theserulesclarifythe scope of several exclusionsfrom commercial activity and related
procedures. Taxpayers need guidance in order to be compliant, including determining when to
register and how much quarterly estimated taxisdue starting with the first estimated tax
payment due on April 30, 2020.

The Corporate Activity Taxrequires quarterly estimated payments beginning April 30, 2020.
Taxpayersalso must registerif they have commercial activity in excess of $750,000, evenif no tax
willbe due. Without guidance, taxpayers may not be able to determine:

e correct amounts of excluded corporate activity from receipts of wholesale sales of food
items;

e correct amounts of excluded corporate activity from receipts of retail sales of food
items;

e correctamountsof receiptsexcludedfrom corporate activity whenselling productstoa
wholesalerthat will subsequently be sold out of state.

e whether vehicles traded by dealerships are to be included in their commercial activity.

Personswhoare subject to the Corporate Activity Tax will suffer the above consequenceson
account of lack of published guidance about receiptssubjecttothetax. The Department of
Revenuewould bear the burden of answering taxpayers’ questions and providing education and
outreach to taxpayers.

Without temporary rules, taxpayers may not have the information necessary to determine the
correct amount of Corporate Activity Tax, whetherand whentoregister with the department, pay
estimated taxesduequarterly (with the first payment due on April 30, 2020), and to determine
what is necessary for record keeping. Promulgatingtemporary rules effective February 1,2020
will provide guidance for taxpayers beforethe first quarterly estimated tax payment deadline of
April 30, 2020.

150-317-1120, 150-317-1220

Theserulesprovide guidancerelatingtothe Corporate Activity Tax, chapter 317Awhichbecame
effectiveJanuary1, 2020.Theserulesclarify the definitions of “single-family residential
construction” for purpose of the subcontractor labor exclusionaswellas “employee” and
“compensation” for purpose of labor cost subtraction. Taxpayers need to know the definitions of
“single-family residential construction” to determine the 15 percent exclusion of payments
made to subcontractors for labor cost pursuant to a contract for single-family residential
construction. In addition, taxpayers needto know the definitions of “employee” and
“compensation” for purpose of the labor cost subtractionto determine taxable commercial
activity.
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Asubtraction of 35 percent of labor cost or cost inputsis allowed against commercial activity. In
addition, a 15 percent exclusion of payments madeto subcontractors for labor costs pursuantto a
contract for single-family residential constructionis allowed under ORS Chapter 317A Theserules
provide guidance to taxpayersto determinetheir cost inputsamountandexclusionfrom
commercial activity of paymentsto subcontractors. Without guidance, taxpayers may not be able
to determine or know, before the first quarterly estimated tax payment due on April 30, 2020:

e whatisconsidereda “single-family residential construction” for purpose of the 15 percent
exclusion of paymentsto subcontractors.

e who s considered an “employee” for the labor cost subtraction;

e whois not considered an “employee” for purpose of the labor cost subtraction

e what amounts are considered “compensation” for purpose of the labor cost subtraction;

e what amounts are not considered “compensation” for purpose of the labor cost
subtraction.

Personswhoare subject to the Corporate Activity Tax will suffer the above consequenceson
account of lack of published guidance to determine the correct amount of exclusion attributable
to subcontractor paymentsandthe correct subtractionagainst commercialactivityand
subsequentlytotal Corporate Activity Tax. Taxpayerswill not be ableto determine what amount
will providethem agreater tax benefit, asubtraction of labor cost orasubtractions of cost inputs.
The Department of Revenue would bear the burden of answering taxpayers’ questions and
providing education and outreach to taxpayers.

Without a temporary rule, taxpayers may not have the information necessary to determine
which payments to subcontractorsareeligibleforthe 15 percent exclusionordetermine labor
cost forthesubtractionagainst commercial activity forfilingtheir CATreturnsand calculating
estimated payments. Inaddition, taxpayers’ first estimated paymentis due April 30, 2020 and
without this rule, they will not have the necessary information to able to estimate their tax
liability and make estimated payments as required by chapter 317A.

Promulgatingatemporary rule effective March 6,2020 will provide guidance for taxpayers before
thefirst quarterly estimated tax payment deadline of April 30, 2020.

150-305-0160

Thestate’sresponseto mitigate the propagation of COVID-19 hasresultedineconomichardshipto
individualsand entitiesin Oregon, creatinganinability for someto follow thru with financial
obligations. ORS305.228 requiresthe departmenttoimposea penaltyfordishonored payments
(NSF penalty)unlessthe department adoptsarule pursuantto ORS 305.229 specifically setting
forth circumstances or conditions under which this penalty will not beimposed. ORS 305.228 also
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authorizes the department to waive all or part of an NSF penalty, but it is not sufficiently clear
that the department can waive the penalty dueto hardship related to COVID-19, without this
amendment. Theamendment to the rule invokes that authority under ORS 305.229 to not
impose or waive an already imposed NSF penalty for a dishonored paymentthat occursduring
the State of Emergencyrelatedto COVID-19and90daysafter the emergencyis lifted.

Not amendingtherule may create additional hardship when a payeeis unable to honora payment
duetofinancial hardshiprelatedto COVID-19. Withoutanamendmentto thisrule, ORS305.228
requiresthedepartmenttoassessan NSFpenalty when certain conditionsare met. Thesame
statute alsolimits whenthe department maywaive an NSF penalty andis not sufficiently clear as
to allow easy applicationto the circumstancesarising because of COVID-19.

The rule affects individuals and entities in Oregon who are unable to meet their financial
obligation dueto having been financially impacted because of the COVID-19 crises. The COVID-19
crisishascreated animmediate needto providefinancial relief to Oregoniansimpacted financially
by thecrisis. Failure to take immediate action may create additional financial hardship which may
contribute tofurther propagation of the virus. Temporaryaction will provide immediate financial
relieftoindividualsand businesseswho havelostincome dueto COVID-19.Takingimmediate
actionwill serve to support the state’s efforts to mitigate the propagation of the virus.

150-317-1500

ORS317A.137(2)requires Corporate Activity Tax (CAT) taxpayersto make quarterly estimated
paymentsonorbefore thelast dayof January, April, July,and October of each year for the previous
calendarquarter.Thisrule establishes what circumstances constitute a good faith effort to
comply with the required quarterly estimated payments for tax years beginning January 1,
2020 to avoid penalty on underpayment of estimated tax. On April 24, 2020, Governor Brown
directed DORtorefrain from assessingunderpayment charges against taxpayerswhodonot payat
least 80 percent of their quarterly payment based on their total annual liability, or fail to make
a payment for the 2020 tax year, if the taxpayer can show they made a “good faith” effort to
comply with ORS317A.137(2). Further, the Governor directed DORto consider certainfactors
specifictothe COVID-19 pandemicwhendeterminingwhether ataxpayer made a “good faith
effort.” The rule provides guidance specifically for the tax year beginning January 1, 2020 and
ending before January 1, 2021. The rule provides that a penalty will not be imposed under ORS
317A.161(2) for nonpayment, underpayment, or underreporting of the estimated tax installment
foranyquarter of the taxyear 2020 provided that the taxpayer was negativelyimpacted by the
COVID-19 pandemicand made agood faith effort to accurately estimate and paythe quarterly
installment asrequired under ORS317A.137(2), OAR 150-317-1300, 150-317-1310, and 150-317-
1320.

Administrative Rules Report Page 6



Thedepartment needsto adopt atemporary administrative ruleto establishthat no penalty will
beimposed under ORS317A.161(2) provided that the taxpayer made agoodfaith effortto
accurately estimate and pay the quarterly installment asrequired under ORS317A.137(2), OAR
150-317-1300,150-317-1310,and 150-317-1320. Adoptinga temporary rule will provide the
taxpayers with guidance on what constitutes a good faith effort before the second quarterly
paymentisdueonluly31,2020.Inaddition,adoptingatemporary rule will reaffirm the
Governor’sdirective to the department of revenue regarding penalties and the COVID-19
pandemic.

Without guidance, taxpayers may not be able to determine the factors that constitute a good
faith effort before the second quarterly estimated tax paymentisdueonluly31,2020.In
addition, taxpayers may not know that it is necessary to keep documentation to show that good
faith effort were made, and taxpayers may not be aware that the department mayrequire
documentationto substantiate they made agood faith effort when calculatingand making
installments of estimated quarterly payments. The temporary rule provides the following:

e which circumstances constitute a good faith effort for all tax years beginning January 1,
2020;

e agoodfaitheffortisshownifthe taxpayer cannot reasonably determine, at thetimethe
guarterly payment installment is due, whether the taxpayer will have a tax liability for
the tax year beginning January 1, 2020 and ending before January 1, 2021, due to the
negative impact of COVID-19;

e agoodfaith effortisshownif the taxpayer did not have sufficient funds to pay the
required quarterly payment installment or annual tax liability for tax year 2020, due to the
impact of the COVID-19 pandemiconthe taxpayer’s business;

e agoodfaitheffortisshownif thetaxpayer cannot reasonably calculatethe required
guarterly payment installment or annual tax liability for tax year 2020, due to the impact
of the COVID-19 pandemic on the taxpayer’s business;

e nopenaltywillbeassessedforaninstallment of quarterly estimated paymentsifthe
taxpayer made agood faith effort to comply with the law;

e thatthetaxpayer must retain documentation showingthe goodfaith effort that the
department mayrequest at alater date.

Taxpayerswhoare subject to the Corporate Activity Taxand arerequired to calculate and payin
guarterly installmentsof estimated paymentswill suffertheabove consequencesonaccount of
lack of published guidance.

Without guidance, taxpayers may not be able to determine the factors that constitute agood faith
effort beforethe second quarterly estimated taxpayment dueonJuly 31, 2020, taxpayers may not
know that it is necessaryto keep documentationto show that a good faith effort was made, and
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taxpayers may not be aware that the department may require documentationto substantiate
they madeagoodfaith effort when calculatingand makingestimated quarterly payments.

Promulgatingatemporary rule effective June 1,2020 will provide guidance for taxpayers before
the second quarterly estimated payment deadline of July 31, 2020.

150-320-0012

Without therule,videolottery gameterminal operators maybe subject toincreased amusement
device taxforeach device that was disabled by Oregon Lottery prior to net receipts exceedingthe
statutory thresholdandremainingatthe operator’spremisesbecause Oregon Lottery hasnotyet
removedthedevice.Theruleisnecessarytoensureincreased taxisnotimposed ondevicesthatare
nonoperational,dueto Lottery’sactionsunderthe Governor’'sEmergencyOrder, at thetime the
statutory threshold for net receiptsis exceeded and the increased taximpositionistriggered.

Not adopting the rule will result in approximately $17,250 (total) in increased amusement
device tax charged to approximately 130 video lottery operators for devices that were disabled
by the Oregon Lottery pursuant to the Governor’'sEmergencyOrderatthetimenetreceipts
exceededthestatutorythresholdthattriggeredtheincreasedtax.

The rule affects approximately 130 video lottery operators. The increased tax is collected by
Oregon Lottery on behalf of the Department of Revenue and is due quarterly. Delaying
adoption of thetemporaryrule would resultin Oregon Lottery collectingthe increased tax on
disabled devices. Thetemporary rule will provide timely guidance to Oregon Lottery for accurate
imposition and collection of the increased tax.

150-305-0396

To provide guidance for entities wishing to be on the Charitable Checkoff list for the length of time
they haveto acquire signatures.

Duetotherestrictions of COVID-19, it has becomeincreasingly difficult to gatherthe required
number of signatures in the existingtimeframe. Entities attempting to be listed on the Charitable
Checkofflist wish to be listed as soon as possible. The restriction due to COVID-19 may delay or
even makeimpossible certain entities from beinglisted.

Non-profit entities wanting to provide taxpayers an efficient way of donating to their cause may
beimpacted without thistemporary rule. Some entities are in the process of attemptingto
obtain signature right now and their allowed time frame will or has recently expired. Without this
temporaryrule allowing for moretime, those efforts will be lost and the entities may not qualify
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for thelist. Thetemporaryrulewill giveimmediateassurancetothoseentitiesthatthey may
continuetheirsignature gathering effort beyond the timeframe currently in rule.

150-305-0460

Thistemporaryruleamendmentto OAR 150-305-0460is needed to allow paperreturns,
statements or documentsto be signed through a facsimile method. Asaresult of COVID-19, it is
moredifficult for papertaxreturns, statements or documents prepared by practitioners to be
hand signed by taxpayers. OAR 150-305-0460 needs to be amended to allow paper returns,
statements, or documentsto besignedthrough afacsimile method. Thistemporaryruleis
specificallyneeded because taxreturnsfor personalincome and corporation taxpayersfiling on
extension are due October 15,2020 and November 15, 2020, respectively.

Corporation and personal income tax filers would be affected.

Unlessthisruleistemporarilyamended, facsimile signaturesto sign papertaxreturnsforthe
upcoming October 15th and November 15th extension filing deadline will be unauthorized for
personalincomeand corporation taxpayers.

Bytemporarilyamendingtherule, personalincometaxand corporation taxpayerswill beableuse
facsimile signatures when filing paper returns on October 15th and November 15th.

150-305-0070

Toprovideinterest waiver relief to businessincome taxpayerswho owe taxyear 2019 income tax
because of financial hardshiprelatedtothe COVID-19 pandemicemergency. Theruleisnecessary
tograntwaiversunder ORS 305.145.

The department would not have the authority to waive interest without a rule authorizing the
interest waiver. Business owners with financial hardships due to the COVID-19 emergency would
not be abletofilefor relief without this temporaryrule.

Businessincome taxpayers whowould otherwise qualify for the interest waiver announced by the
Governor,would not beeligible. The department currently hasstatutoryauthority towaive
interest byruleunder ORS305.145, however arule must bein place for a waiver to be granted. A
temporaryrule will allow the department to beingimmediately approvinginterest waiver
requests and provide guidance to business owners.
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